4 Statuuabr ¢ 3(120)2025

uuluuuuNruyuu \usSuruu

(o]

dGrLNRoUYUT LENRREI

DOI: 10.59560/18291155-2025.3-8
MANUK MURADYAN

Rector of the MIA Educational Complex
of the Republic of Armenia,

PhD in Law, Associate Professor

ISSUES OF QUALIFICATION OF ABUSE OF RIGHTS

Annotation

Legal literature indicates that contemporary law has reached such a level of
development that it is possible to speak of the establishment of the rule of law and
the supremacy of law everywhere. Unfortunately, this is not the case for the issue
under discussion, as the institution of abuse of subjective rights and their
prohibition are not clearly defined, not only in positive law but also in doctrinal
terms, where there are significant disagreements. In this sense, we believe it is
premature to speak of uniform scientific approaches or normative certainty
regarding the methodology of qualification issues. However, on the other hand, it
is impossible not to agree with the approach in legal literature regarding the
modern pace of legal development, as the recognition of the supremacy of law
and the establishment of the rule of law should be the starting point for the
activities of civilized states and their authorities (both law-making and law-
applying). Within the framework of this work, an attempt has been made to
assess the highly relevant and simultaneously doctrinally underexplored issues of
the abuse of subjective rights, particularly in terms of qualification, with an
emphasis also on methodological problems.
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1. General Provisions

1.1. About the terms. In order to fully understand the essence of legal institutions,
it is necessary to subject them to etymological analysis. The concept of “abuse of
rights” is no exception, causing many controversial discussions in the legal sphere.

There are different approaches to the problem. Some groups of scientists either
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deny the need for the institution of abuse of rights in the legal sphere!, or
consider the simultaneous use of the concepts of “rights” and “abuse”
unacceptable.? Some authors also express their rejection of the use of the problem
in popular terminology (abuse of rights).> Such observations are justified
primarily by the fact that the use of the concepts of “evil” and “good”, which have
moral and philosophical meaning, takes the study of the problem beyond the
scope of law, as a result of which ideas are formed about the illegitimacy of the

structure under discussion.*

! Malinovsky A.A. Abuse of law: theoretical aspects // Journal of Russian law, 1998. No. 7, p. 70.
Agarkov M.M. The problem of abuse of law in Soviet civil law // Bulletin of the USSR Academy of
Sciences. Department of Economics and Law, 1946. No. 6, p. 427.

2 See about this: Muradyan M.H. The term “abuse of right” in the system of legal concepts. / Krasnodar
Institute of the Ministry of Internal Affairs of Russia, “Law and State: Problems of Methodology, Theory and
History”, materials of the scientific and practical conference, 2018, pp. 149-157.

3 See about this: Gataullin E.A. Marginal jurisprudence. Statement of the problem on the example
of manipulations with jurisdiction// Corporate disputes. Ne A. 2005, pp. 92-95.

4 Abolonin V.0. Abuse of the right to sue in civil proceedings in Germany. Monograph. Published by
Wolters Kluwer, 2009, pp. 56-57.
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In order to understand the terminological confusion around the term “abuse of
rights”, it is necessary to clarify whether the term “abuse” can be used in parallel
with the concept of “rights”.

The terms “abuse of rights” and/or “prohibition of abuse of rights” are concepts
taken from the sources of Western doctrine and positive law. The term in
question is widely used in the legal systems of various Western countries.!

A simple linguistic (terminological) analysis allows us to establish that we are
dealing with an institution when the holder? of rights exercises his right for evil

purposes. V.O. Abolonin notes:

“In the case of the abuse of rights, we are dealing with such an institution, in
which there is violence against the right, in the sense of distortion of its essence,

and such an action, which, in fact, contradicts the will of the legislator.”

Explanations of the linguistic content of the term “abuse” can be found in numerous

explanatory dictionaries. In legal literature, it is customary to consider the definition

in V.I. Dahl’s dictionary as a starting point, according to which the verb “to abuse” is
characterized as turning a suitable means into a bad one, an act performed with evil
intentions, to the detriment of the abuser or other persons.* We also encounter
equivalent definitions in Armenian-language explanatory dictionaries.> If we try to
generalize, then in dictionaries, the prohibition of abuse of rights is presented as the

explanation of using behavior for evil, using something more than necessary,

! Muradyan M.H., the specified work, pp. 149-150.

2 Sags Michael, Fundamentals of the General Doctrine of Fundamental Rights in Germany:
Subjective Public Rights in Administrative Law / Yerevan: Tigran Mets, 2012, p. 22. Muradyan M.H.
Basic Issues in the Theory of Human Rights / Yerevan, 2016 (part 1), pp. 25-34, 149-157.

3 Abolonin V.0. Abuse of the right to sue in civil proceedings in Germany. Monograph. Published by
Wolters Kluwer, 2009, p. 54.

4 Dal V.I. Explanatory Dictionary of the Living Great Russian Language: in 4 volumes. Moscow,
1989. Vol. 1, p. 709.

5 Malkhasiants S. Armenian Explanatory Dictionary: Armenian SSR State Publishing House,
Yerevan, Volume 4, 1945, p. 14. The term “abuse” is also presented as “to carry out developments
contrary to the law” for the explanation, see Gnel Archbishop Jerejian, Paramaz K. Tonikian, and
Artashes Der Khachaturian. See New Dictionary of the Armenian Language. K. Tonikian and Sons
Publishing House, Beirut, 1992, pp. 613-614. Note that in the concluding part of the explanation, the
phrase “your honesty has been exploited” is mentioned in Western Armenian. It is noteworthy that in
the explanatory dictionary of the modern Armenian language, the word “mercenary” is mentioned as
the secondary meaning of the term “to abuse”, “abuse”. See Hrachya Acharyan Language Institute.
Explanatory Dictionary of the Modern Armenian Language. Publishing House of the Academy of
Sciences of the Armenian SSR, Yerevan. Volume 4. 1980, p. 129.
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displaying unscrupulous behavior, turning a suitable means into a bad one, pursuing
profit, or advantage. From the point of view of legal linguistic thinking, it turns out
that the one who has, in dictionary terminology, an “interest”, that is, the holder of
rights, uses that positive value (rights) contrary to the purpose and essence of the
rights.

The word “abuse” in itself cannot be considered a legal term. It acquires its
fundamental character only as a result of a combination with one or another legal
term, such as, for example, “rights”.

The justification for the fact that, as a result of examining the problem in the light
of the concepts of “good” and “evil,” it is removed from the field of law is
insufficient. The identification of the mentioned philosophical concepts is only a
means of understanding the essence of the legal term of interest to us. Moreover,
today it is difficult to find a legal term with such complex content that would not
require clarification from the point of view of philosophy. It is appropriate to
mention the observation of O.E. Leist that neither practical jurisprudence nor
general theory of law is sufficient to understand the essence of law; it must

necessarily be assessed outside the boundaries of the law.!

1.2. Use of the term “abuse of rights”. In legal literature, the term “abuse of rights”
was first used by F. Laurent (as an example, the French term “abuse de droit” is
given, which means abuse of rights).2 According to one of the opinions, it cannot
be claimed that F. Laurent was the first to use the term, since before that, the
Latin term “abusus” was known in Roman law, which is in fact the term “ab-usus”
and has nothing to do with the content of the abuse of rights circulating in the
modern scientific-positive platform, or dishonest exercise of the right. The
theorist notes that the term “ab-usus” is associated with the Latin concepts of
“usus” and “fructus”, which in their unity constituted the rights of use,
management, and possession of the owner in the modern sense.3

The fact that the term “abusus” was used in the sense of designating the rights of

the owner is clear, but analysis allows us to establish that the term “abusus” was

! Leist O.E. The Essence of Law. Problems of Theory and Philosophy of Law. Moscow: Zertsalo
Publishing House, 2008, p. 4.

2 Albuquerque P. Responsabilidade Processual por Litigancia de Ma Fe, Abuso de Direito e
Responsabilidade Civil em Virtude de Actos Praticados no Processo. Coimbra, 2006, p. 82; Cordeiro
M. Da boa fe no direito civil. Lisboa, 1980, p. 670.

3 Abolonin V.O. The specified work, p. 55.
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also used in Latin in the sense of “abuse” (from which arose the well-known
Roman private law abusus non tollit usum (abuse does not exclude correct use)).!
From this perspective, the author's point of view is controversial.

According to another view in the doctrine, the phrase “abuse of rights” should be
renamed to the term “marginal jurisprudence”.? The applicability of the term
“marginal” when it comes to such legal behavior as abuse of rights is unclear,
since marginality should not be associated with negative consequences for the
subject (rights holder), which is possible in the case of abuse. Marginal
(borderline, close to the border) behavior as an independent type of legal
behavior is based on the feeling of fear of punishment. The threat of coercion can
bring the actions of persons with a distorted behavioral position into line with the
order of the law.3 Here, a person's actions cannot in any way be inconsistent with
the purposes of the law, since his behavior is therefore lawful. The use of the term
“marginal” can in no way help to describe cases of abuse of rights. Such

(marginal) division of common forms of behavior is determined not so much by

legal as by psychological criteria. Moreover, the use of such a term can cause
considerable confusion if one pays attention to the characteristics given to the
concept of “marginal” in the literature.*

According to one opinion in legal literature, the concept of “abuse of rights” does
not express the real state of affairs, since we are dealing with concepts that
contradict each other, and the exercise of rights cannot be illegal, as well as
abused.’ The reason for such a negative approach is the conceptual differences in
the existing approaches to the problem. At the same time, as we see, the authors
use a broader term “abuse of rights”, which, for example, in the case of abuse of
public-law powers, can and should be associated with illegality. The problem lies

in the terminological confusion, as well as in the need to distinguish between acts

4 Statuuabr ¢ 3(120)2025

! Muradyan M.H. The specified work, p. 150. Graeber, David Debt: The First 5000 Years of
History. Moscow: Ad Marginem Press, 2015, p. 204.

2 On this, see Gataullin E.A. The specified work, pp. 92-95.

3 Theory of State and Law: Educational Manual / Authors; Scientific Editor: A. Ghambaryan, M.
Muradyan. 4th revised edition. Yerevan: Lusabats Publishing House, 2023, pp. 412-413.

*In legal literature, the word “marginal” is even associated with crime.

On this, see Golodnyak A.Yu.. Criminological features of antisocial behavior of adolescents from a
marginal environment and prevention of crimes by them: author's abstract. diss. ...candidate of legal
sciences. M., 2003. Atoyan A. Marginality and law // Social and political journal, 1994. No. 7-8, pp. 158-161.

5 Agarkov M.M. The specified work, p. 427. Ryasentsev V.A. Conditions and legal consequences of
refusal to protect civil rights // Soviet Justice. 1962. No. 9, pp. 8-9. It is noteworthy that such
approaches to the issue are mainly found in the works of authors from the Soviet era.
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classified as a criminal offense (for example, abuse of official powers or the
influence caused by them...) and the institution of abuse of rights.

The term “rights” can be used with the concept of “abuse”, which is necessary for
understanding the essence of the discussed structure, and there is no internal
contradiction between these terms. New terms proposed in legal literature (for
example, “marginal jurisprudence”) not only do not identify the discussed
institution, but can also cause confusion in legal terminology.

Thus, in the case of abuse of rights, we will be dealing with legal behavior when a
person (physical and legal as holders of rights) uses the jurisdiction granted by
objective right (in the philosophical sense, the “good thing” mentioned above) for
an evil purpose, a bad deed (abuses it), with the expectation of favorable
consequences for himself or with the intention of causing harm to other people.
From the point of view of the legal language of thought, the latter should be
understood as the implementation of rights that does not correspond to the

purpose and function of the rights, as well as deviating from it.

2. General Provisions. Regardless of the fact that in some branches of law (in the
relevant legislation) there are positive provisions on the prohibition of the abuse
of rights, to state that we are dealing with the type of offense, is highly
controversial in our opinion, which is touched upon in the present work.

In theoretical legal literature, one of the characteristic features of an offense is the
illegality of the act. It means that only the act that is prohibited by law is an
offense. If an act is not prohibited by law, it is not an offense, regardless of the
degree of public harm of that act. In the criminal law, this provision is formulated
in the well-known formula: “nullum crimen, sine lege”, that is, there is no crime
unless it is mentioned in the law.

The illegal feature of the offense also means that the norms fixing the
composition of the offense should be formulated as clearly as possible, which
would enable the subjects of the law to distinguish legal behavior from the
offense when choosing their behavior!, and we think, from the abuse of rights.
According to Article 79 of the RA Constitution, when limiting basic rights and
freedoms, the laws should define the grounds and scope of these restrictions, be

sufficiently specific so that the holders and recipients of those rights and freedoms are

! State and law theory. Study manual / Authors Group. Scientific group: A. Ghambaryan, M.
Muradyan - 4th revised edition, Yerevan. “Lusabats Publishing House”, 2023, p. 448.
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able to demonstrate appropriate behavior. The European Court noted that the
expression “provided by law” requires not only the existence of a domestic law, but
also refers to the quality of the law. The law should be accessible and predictable, that
is, formulated clearly enough to allow the individual to adjust their behavior as
needed.!

Thus, looking at the issue at least from this point of view, it can be noted that the
existing positive stipulations about the general prohibition at the level of the
principle of abuse of rights in a specific field are not enough to evaluate cases of
abuse of rights as a type of offense. Thus, in the case of an offense, we are dealing
not with a general regulation at the level of an abstract prohibition, but with a
specific type of offense that is prohibited by the threat of law.

In the case of abuse, the abuser is constrained by the ethical and social assessment
of the society in the specific case.

Taking into account the fact that within the framework of this work, the abuse of

rights is considered as a separate type of legal behavior, not identifying it with

legal behavior or an offense, from a methodological point of view, it is more
appropriate to consider the problem in the light of a combination with an offense.
The basis for the approach is also the fact that many scholars identify the
institution not with the implementation of law, but with the violation of law.?

In the theory of law, there are different methods for characterizing a person's
behavior as an offense.? Based on the doctrine of criminal law, two elements of
the offense can be distinguished: objective (material) and subjective

(psychological).* The absence of any one of these elements means that the person

' Sunday Times v. the United Kingdom EC) judgment of 26.04.1979, paragraph 49, Sanoma
Wittgevers BV v. Netherlands ECJ judgment of 14.09.2010, paragraph 81.

2 Yatsenko T.S. Chicane as a legal category in civil law: abstract of dissertation... cand. legal Sci.
Rostov-on-Don, 2001. Gribanov V.P. Limits of implementation and protection of civil rights. M., 1972.
Journal “Law and Politics” No. 6, 2000. Zaitseva S.G. On the question of ways to counter the
manifestation of the phenomenon of “abuse of law” in real life // Lawyer. 2003. No. 9, Civil law. Part 1
/ Edited by Yu.K. Tolstoy and A. P. Sergeeva. St. Petersburg, 1996; Civil law: Textbook. T. 1/ Edited by
E. A. Sukhanov. M., 1998.

3 Porotikova O.A. The problem of abuse of subjective civil law: monograph. - 3rd ed., additional
M.: Yurayt Publishing House, 2023, pp. 122-124.

* The objective and subjective elements of an offense are referred to differently in various legal
systems. For example, in the English and American legal systems, the objective (material) and
subjective (psychological) elements are called actus reus (criminal act) and mens rea (guilty mind),
respectively. In the doctrine of French criminal law, the elements of an offense are referred to as the
material and moral (psychological) elements of the criminal act. In ltaly, they are called material and
subjective (psychological) elements. In Soviet and post-Soviet legal studies, the structure of the offense
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has not committed an offense and is not subject to liability. This is based on the
well-known legal maxim from ancient times: “actus non facit reum, nisi mens sit
rea” (actus non facit reum, nisi mens sit rea) does not make a person guilty; in
other words, there can be no responsibility without the unity of a guilty will and
guilty action.

If we take a general look, in order to be held legally responsible, it should be
justified that the person (subject) intentionally or negligently (mens rea)
committed a specific act provided by the law, as a result of which a certain
(prescribed by law) consequence arose, which is in a cause-and-effect relationship
with the act (objective side), the public relations protected by the law (object)
were damaged, at the time of committing the act, the person did not have any
basis to justify his act, there was no circumstance excluding the responsibility
provided by the law (illegality of the act), and the person realized that the act he
committed was illegal (guilt).

In order to qualify the abuse of rights as an independent type of offense or to
exclude it, we consider it necessary to evaluate it using the mentioned algorithm.
Of course, one should also take into account the fact that the cases of abuse of
rights (description of the act), as a rule, do not have a legal fixation, and the Court

evaluates them only through general regulations regarding its prohibition.

2.1. Correlation of composition of violation and abuse of rights

2.1. 1. The object. In the case of object evaluation, emphasis should be placed on
what the person's behavior is aimed at. In the case of an offiense, the problem is
more than simple, taking into account the fact that the offenses and their specific
types are certain, and it is not difficult to find out what values and social relations
can be damaged by that act. The violator, by damaging certain public relations,
simultaneously violates the norms regulating those public relations. Without

delving into the concepts of “general”, “type”, and “immediate” objects of the

(criminal composition) is accepted as a four-component structure: the object of the offense, the
objective side of the offense, the subject, and the subjective side. For more details, see: Golovanova N.
A. Criminal Law of England: a textbook for universities. Moscow: Yurayt Publishing, 2021, p. 21;
Kozochkin I. D. Criminal Law of the USA: a textbook for universities. Moscow: Yurayt Publishing, 2020,
pp. 42-43; Krylova N.E. Criminal Law of France: a textbook for universities. Moscow: Yurayt
Publishing, 2020, pp. 41-44; Ignatova M. A. Criminal Law of Italy: a textbook for bachelor's and
master's programs. Moscow: Yurayt Publishing, 2019, p. 16.
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violation (especially the crime), it can be noted that they are the public relations
protected by law.!

The problem is different in the case of abuse of rights. Taking into account the
fact that the specific manifestations of the abuse of rights are not determined by
the legislation, it is correct to find out the issue of the object in this case, taking
into account the function and essence of the specific right. It is also necessary to
specify what kind of interests and public relations a person can harm when he
exercises his subjective right contrary to its purpose and essence.?

According to A.A. Malinovsky, in case of abuse of rights (...) a person causes harm
to other participants® of public relations, other subjects.* It is emphasized that
damage (moral, psychological, or property) can be caused to a person, society,
politics, or the state. It is noted that the damage caused to society and the state
through abuse can be political®, moral, economic’, organizational, or ideological®.
Individual authors mention universally recognized and legally protected goals

and prevailing morality® in society as an object.

According to some points of view in the legal literature, as a result of abuse,
damage is directly caused, without specifying the scope of damaged public
relations or the subjects bearing the damage.!°

Individual authors, not being fundamentally opposed to causing damage as a
result of the abuse of rights, with its actual existence, believe that the abuse of

rights also takes place in cases when the holder of rights at least has the intention

! Theory of state and law: textbook. Edited by V.K. Babaeva. M.: Publishing house Yurist. 2003, p.
491.

2 Malinovsky A.A. Harm as a legal category // Lawyer. 2006 No. 2, p.p. 4-7., Civil law of Russia.
Part one. Textbook / Edited by Z.1. Tsybulenko. M., 1998, p. 433.

3 Gribanov V.P. Limits of implementation and protection of civil rights. M.: Russian Law, 1992, pp.
14, 27.

4 Abuse of law as a special type of legal behavior: theoretical and legal analysis: abstract of thesis ...
Candidate of Legal Sciences. Nizhny Novgorod, 2006, p. 7.

5 General theory of law and state / Edited by V.V. Lazarev. M., 1994, p. 324.

® Implementation of subjective right in such a way that harms the state administration system, the
formation and activity of state bodies.

7 In this case, as an example, it is possible to mention the unnecessary (conscious) disputes of
legitimate administrative acts, actions, and inactions of administrative bodies by private sector persons,
both administratively and judicially, when the state body is forced to use large resources in that
direction. It can be stated that organizational matters are also damaged here. We believe that in such
situations, damage is done not only to state bodies and public interest, but also to private individuals.

8 Yudin A.V. Abuse of procedural rights in civil proceedings, St. Petersburg. 2005, pp. 67 -75.

% Shram V.P. An interesting book about abuse of law / State and Law. 1997. No. 4, p. 122.

10 Eugenzikh V.A. Morality and law (Interaction. Regulation. Action). Dushambe: Irfon, 1987, p. 160.
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to cause such damage. In practice, in cases of abuse of rights, harm is not always
caused, and it is sufficient that the intention to cause such harm is confirmed! (we
will talk about the issue below).

In case of abuse of rights, domestic and foreign judicial practice is also useful from
the point of view of determining the object.

Thus, the Court of Cassation, referring to the content of Article 102 of the former
RA Criminal Procedure Code, states that the participant in the trial should submit
such a motion (petition), the possibility of satisfaction of which is provided by the
legislation of the Republic of Armenia. In case of submitting an obviously illegal
petition in violation of the above requirement, a person cannot reasonably expect
a reasoned decision to reject or grant it from the body conducting the
proceedings. The Court also emphasizes that, regardless of whether the
procedural requirements for the submission of petitions and their content are
observed, establishing the duty of the body implementing the proceedings to
examine these petitions and make a reasoned decision in connection with them
contains prerequisites for the abuse of the rights of a person to initiate a petition.
Such an interpretation of the procedure for submitting motions and examining
them by the competent body conducting the proceedings will disproportionately
burden the body conducting the proceedings, which in turn may lead to the
neglect of the legitimate public interest in ensuring the normal course of
investigation of the criminal case.? It is obvious that the Court considers the
public interest as an object of such abuse of rights.

The Constitutional Court of the Republic of Armenia, addressing the issues of
marriage abuse within the framework of Decision DCC-1576 of 12.02.2021,
among other features that characterize the abuse of rights as an independent
institution, also notes that “(...) the seemingly legal actions of a person lead to the
violation of the legal interests of the state, the public or other persons, and the
person strives to achieve the desired result or goal (...)”. The Constitutional Court
of the Republic of Armenia emphasizes that the characteristic of the abuse of
rights in that regard is when the subject of the right acts in accordance with the

legal orders during his activity (...), but distorts the meaning of the right by acting

! Chervonyuk V.l. Abuse of law in the sphere of private and public law // Bulletin of the Moscow
University of the Ministry of Internal Affairs of Russia named after V. Ya. Kikot, 2017, No. 3, pp. 166-
170.

228.08.2015 Decision No. ECD/0184/11/14 of the Court of Cassation of the Republic of Armenia.
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contrary to the intended meaning of the given legal provision or, in this case,
contrary to the purpose and spirit of the right to marriage, as a result of which
harm is caused to another person, the state, or society.

Another example from the practice of the Supreme Court of the Russian
Federation. In one of the cases, the person who owns 1/40th of the apartment
applied to the Court to live in that apartment (and the person living in the
apartment at that moment has the ownership right to 1/2 of the apartment). It is
noteworthy that the claim was satisfied in the first and appellate instances, and
only the Supreme Court recorded that there was an abuse of rights in the
plaintiff's actions, emphasizing that such exercise of the right causes damage to
the person who owns 1/2 of the apartment.! The Court does not mention it
directly, but it is obvious that it recorded the fact of the abuse of rights, which
harms the social relations arising around the property right.

Thus, in contrast to the offense, when the object is the social relations that the

law protects from offenses, and at least from the point of view of finding out the

general object, the problem is more certain. In the case of the abuse of rights, we
have a double picture regarding the object.

First of all, the analysis of both the doctrine and judicial practice allows us to
record that it is possible to find out the object of the abuse of rights by
determining the scope of the victims. Secondly, we believe that in case of abuse of
rights, as a result, not only the interests of the “victims” are harmed, but also
rights (subjective) themselves, their function is crippled, and the values that are
related to the essence of the specific right are “suffered”. A person consciously
and deliberately uses the subjective right granted to him for a purpose contrary to
its functional meaning.

From this point of view, the position of S.D. Radchenko is relevant, that the abuse

4 Statuuabr ¢ 3(120)2025

of civil rights is the abuse of his right by a competent person in opposition to the
legal interest protected by that right.? It is obvious that the author considers the
problem not by emphasizing the circumstance of causing harm to other persons,
but rather emphasizes the interest that lies at the basis of the abused rights, by
and large considering the abused right itself as an object. Focusing on the

! Rulings of the Supreme Court of the Russian Federation dated December 3, 2013, No. 4-KG13-32
/I SPS “Consultant Plus”.

2 Radchenko S.D. Abuse of law in Russian civil law: dissertation of Candidate of Legal Sciences, M.:
2007, p. 202.
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inadmissibility of internal conflict within subjective right, F.K. Savini notes that
whoever deceives himself and allows abuses in places where general freedom is
possible, he himself renounces noble demands.

Taking into account the fact that the abuse of the subjective right is mostly
characterized as the implementation contrary to its purpose, there is a need to
clarify the purpose of the right as well. It is noted that the purpose of the right is
the result that can be achieved through the implementation of the right, and the
meaning of the right is not only the useful purpose of the right, the result of its
implementation, but also its content (realization) in legal relations.! The right is
realized in accordance with its purpose when the person's behavior corresponds
to the goals of the given legal norm. The complete picture of the objective of the
right is not always apparent from the documentation of that right.?2 Such cases
cause complications both for the exerciser of the right, from the point of view of
determining the limit of the exercise of his right, and for the competent
authorities, from the point of view of recording the fact of possible abuse. Often it
can be found out from the general problems of the legal act fixing the specific

right, the subject of regulation, etc.?

2.1. 2. The objective side. In this case, the unit of measurement of the offense is
the act (action and inaction). In a formal sense, in the case of abuse of rights, we
still have an act, but it is manifested not by doing what is prohibited by law
(violation), but by exercising the subjective right or, in individual cases, not
exercising it.* The right and its implementation (...) are the starting values of the

institution of abuse of rights.!

! Vasiliev Yu.S. Interaction of law and morality // Soviet state and law, 1966, pp. 18-20.

2 Przybysz P. Naduzycie prawa w prawie administracyjnym, [w:] H. lzdebski, A. Stepkowski,
Naduzycie prawa, Warszawa, 2003, S. 197.

3 For example, Article 49 of the RA Constitution guarantees the right of an RA citizen to enter the
public service. It is not possible to fully determine the function and purpose of that right from the
documentation of the basic right. This can be done through a systematic analysis of sectoral legislation.
In particular, according to Article 1 of the RA Law “On Public Service”, “This law defines the principles
of public service in RA, the requirements for entering public service, the classification of public
positions, the main rights and duties of a public servant, social guarantees, features of positions, the
system of conduct, (...)".

4 An example of the abuse of rights by legal inaction is the obviously unscrupulous, uneconomical
behavior of the right holder towards the subjective right, due to which, in terms of content, the rights
of the right holder may be limited in relation to his own subjective right, as a result of which, in fact,
there is a loss of right. It is noted that the right holder's failure to exercise his right for a long time or
not taking measures to ensure it creates trust worthy of protection among other persons, as a result of
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The right and its implementation (...) are the starting values of the institution of
abuse of rights. They are rights guaranteed by the legal system and legal models of
behavior. Exercising the right means being free to choose the type and extent of
one's behavior. Here, type indicates the relation of right to social good, and
measure indicates the limits of legal behavior, outside of which we will be dealing
either with an offense that is specifically established by the legislation, or with
the abuse of rights, the “meter” of which is law enforcement, including the Court.
In the case of a violation of law, the act cannot be based on law in the substantive
sense, and in the case of abuse of rights, a person exercises his right, a specific
model of behavior, which only in certain situations begins not to express the
essence and purposeful meaning of that right, to go beyond the limits of free
conduct.?

Another important question related to the so-called objective side of the
composition of the abuse of rights is the emergence of the consequence.

According to the position of the Supreme Court of the Russian Federation, as a

result of the abuse of rights, any negative consequence may arise, which is a
direct or indirect result of the exercise of the right.® The Court, emphasizing the
causal connection between the act (the exercise of the right) and the
consequence, essentially outlines the objective side of the abuse of rights.

According to A.V. Volkov, material consequences cannot be considered a
mandatory element of abuse.* In general, one should agree with the author's
position. This is evidenced by the wording of Article 12 of the RA Civil Code,
according to which the actions of citizens and legal entities performed only with
the intention to harm other persons (...) are not allowed. In other words, at least

the presence of such an intention is sufficient. However, it is also important that

4 Statuuabr ¢ 3(120)2025

which a person is confident that the right holder will not exercise his right again. As a consequence,
the right holder is prohibited (by judicial order) from further exercising his right, because the delayed
exercise of the right will violate the principle of good faith. Here, it is necessary to note that the right
holder's failure to exercise his right for a long time and subsequent attempts to exercise it, in fact,
violate the rights of those who have, for example, legitimate claims to a specific right (property). For
details, see G. Hovhannisyan, General Jurisprudence and Legal Methodology. Yerevan 2020. pp. 78-
88.

! Porotikova O.A. The problem of abuse of subjective civil law. M., 2007, p. 1.

2 Baru M.l. Decree. Op, p. 118.

3 Rulings of the Supreme Court of the Russian Federation dated 02/03/2015 No. 32-KG14-17 // SPS
“Consultant Plus”.

4 Volkov A.V. Abuse of civil rights: problems of theory and practice: diss. ... Doctor of Legal
Sciences M.: 2010, p. 423.
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in the case of intentional material damage, we can deal with the institution of
obligations arising as a result of causing damage (delict obligations) (the existence
of a crime is still possible). However, here the actions of the person should be
illegal, that is, the material damage caused is not the result of the exercise (abuse)

of rights of the person.

2.1. 3. The subject. The subject of legal responsibility can be a capable natural
person who has reached a certain age provided by law, as well as a legal entity. In
the case of abuse of rights, we are still dealing with a specific subject, which is
typical of physical and legal entities. Persons endowed with public powers cannot
be subjects of abuse of rights. If, in the case of an offense, the subject is the one
who performs the act prohibited by the tort law, then in the case of the abuse of
rights, we are dealing with a person who exercises his right. In other words, the
abuser should have the appropriate right. The consideration of the issue of the
subject does not aim to identify the offender and the exerciser (abuser) of the
right. It is just to highlight the perpetrator of the act, both in cases of violation of
the law and abuse of rights.

2.1. 4. The subjective side. The essence of the abuse of rights is directly related to the
person's awareness of the social harmfulness of his behavior, the implementation of
which, based on the factual circumstances of the act, may harm other persons, the
interests of society, and distort the goals, function, and legal order of the right.

In the case of abuse of rights, the subjective side of a person's act is the awareness
of the social harmfulness of the act and acting with that intention.

V. Kowalski singles out the intentionality of such an act among the features of
abuse of rights.! Some authors note that the intention is characteristic only of
such a type of abuse as chicane, that is, the implementation of a right that has the
sole intention of causing harm to another person.? Some say that acting with the
intention of “causing harm” should be evaluated as an element of abuse of rights.?

One has to agree with the point of view, because the non-targeted

! Kovalsky V. Why is the evil of law, “Legal Bulletin of Ukraine” 2003, pp. 3-10.

2 Maria Kuncevig, 3noynotpebnerne npasom B agmnHmctpatneHom npase // Studia z zakresu nauk
prawnoustrojowych. Miscellanea 4, 2014, p. 80.

3 Malinovsky A.A. Decree. Op, pp. 70-76.
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implementation of rights does not harm even a specific person, but the public
interest and the general legal order undoubtedly appear in the status of “victim”.
It has been repeatedly noted that the abuse of rights, if we abstract from its social
harmfulness and possible consequences, is first of all the exercise of that right,
that is, the exercise of one's freedom by a person. Here, the question arises: how
can the awareness of social harmfulness and acting with that awareness coexist,
on the one hand, and on the other hand, the implementation of the right, which
seems like it should not have a negative tone? This questioning is important from
the point of view of evaluating the subjective side of the abuse of rights.

It is important to note that awareness of social harmfulness in itself cannot be
qualified as abuse. It is roughly the same when we hold a person accountable for
just thinking. Acting with the awareness of social harmfulness plays an important
role here when implementing the right.

In the case of abuse of rights, even in the case of chicane, which is considered
exceptional, only the intention of the abuser to cause harm is relevant for the
qualification of the act (Article 12 of the RA Civil Code, Part 1, 1st half-sentence:

“the actions of citizens and legal entities performed only with intention to harm
other persons, (...) are not allowed). In other words, the legislator is “indifferent”
to the occurrence of damage in the form of any consequence, recording that such
intention is prohibited.

In one of the cases, the Supreme Court of the US state of Louisiana recorded:

Exercising the right (...) without a legitimate and serious interest, even when
there is no presumed or proven intention to harm, is an abuse of the right, which

should be unacceptable by the court.’

As we can see, the Court urges to qualify as abuse even those cases where there is

4 Statuuabr ¢ 3(120)2025

no intention to harm, giving the main role to the fact of non-targeted
(illegitimate) exercise of the right. We believe that causing harm is a possible but

not mandatory characteristic: the awareness of the social harmfulness of the act

! Brenton T.M., Jr., Plaintiff-Appellant-Relator, v. J. Ray mcdermott & CO., INC., et al., Defendants-
Appellees-Respondents. No. 57984. Supreme Court of Louisiana. December 13, 1976.
https://law.justia.com/cases/louisiana/supreme-court/1977/344-s0-2d-1353-1.html (Last access:
27.12.2023). For details, see also: Higgins Oil & Fuel Co. v. Guaranty Oil Co., 145 La. 233, 82 So. 206
(1919); see Onorato v. Maestri, supra; Julio Cueto-Rua, Abuse of Rights, 35 La. L. Rev. 965 (1975).
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and acting with that awareness (the exercise of the right without legitimate
interest) is sufficient to qualify it as an abuse of rights.

However, all this does not mean that harm cannot be caused by the abuse of
rights, and in such situations, the act cannot be qualified as abuse.

In order to qualify the infringement, among other circumstances, it is very
important to justify that the act committed by a person corresponds to the
characteristics of any offense provided by the law, and there are no circumstances
excluding the illegality of that act, that is, the person cannot justify his behavior
on any basis provided by the law.!

Taking into account the fact that the cases of abuse of rights “catch the eye” with
a low degree of formal certainty and their evaluation is within the discretion of
the law enforcer (Court), it can be noted that in this case, the gap between the
violation of the law and the abuse of rights is enormous. There is a lack of a
description of the specific act, to the characteristics of which the abuser's act
should be matched. As for the “ustification” of abuse, this issue cannot be
discussed in the realm of abuse of rights. For example, for the evaluation of the
illegality of a criminal offence, it is very important that the person has committed
the act described in the law; then it is considered or not considered a crime based
on the justifications provided by the law (circumstances excluding criminal
liability). The law does not provide justifications for cases of abuse of rights; it is a
matter of the discretion of the Court.?

Regarding the classification of violations (especially crimes), it is also important to
find out the circumstances of guilt. Guilt in modern science is evaluated mainly

on the basis of the value concept. If we try to present it as briefly as possible, then

! For details, see Manuncknii A. Modern German criminal law. - M. Ed. Prospect, 2006. - C. 178.
Hovhannisyan G. A problem for beginning students - criminal law “Smoking” can be deadly //
Legality, 2022, N2 131, pp. 3-12, Markosyan M. The criminal-legal characteristics of taking possession
of property out of a person's possession // Modern Law problems. Collection of scientific articles /
Educational Complex of the RA Ministry of Internal Affairs. Yerevan 2023, p. 151.

2 For example, the person changed the lawyer several times during the proceedings, with the aim of
delaying the proceedings, but this behavior was not appreciated. Once again, the person decides to
change his lawyer not because of delaying the proceedings, but because of his personal reasons,
because of the lawyer's hygienic features. A question arises: can the court assess such behavior
(changing the lawyer for the last time) as abuse, or will it be sufficient to justify that in this case a
person has an objective justification, or, in general, there is no need to discuss the issue of abuse and
to look for excuses in order to dismiss the act as such? We think that there is no issue of abuse here,
and the court should assess the specific act as the exercise of a right, not abuse, but not apply the
possible consequences, considering that a person had a specific justification for exercising his right for
another purpose.
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it should be understood that it is the possibility of impeaching a person for a
specific act. During the assessment of guilt, the question is often asked as follows:
Did the person realize that his act was illegal or not? It is important here that, if
the person realized the illegality of his act, therefore, he also realized that he
could have chosen a different way of behavior, but he committed the criminal
act, and therefore his behavior is reprehensible, there is guilt.

As we can see, in the assessment of guilt, the awareness of the illegality of the act
is essential, as opposed to the intention, which refers to the awareness of the
factual circumstances of the act. In other words, when qualifying the abuse of
rights, the Court should limit itself to the assessment of intent and not address the
question of guilt.

With regard to the institution of abuse of rights, it is objectively impossible to
consider the question of its illegality. Consequently, it turns out that the question
of guilt is not subject to evaluation, not only because it is characteristic of the

offence, but because guilt is the awareness of illegality, which is absent in the case

of abuse.

3. As a result of covering the nature of the violation and abuse of rights, the
following can be stated:

1. In the case of both the violation and the abuse of rights, the presence of the
subject is mandatory, but in the case of the violation, the subject performs the
specific act prohibited by the law; in the case of the abuse of rights, we deal with
entities (physical and legal) who exercise the right. The absence of a subjective
right cannot prevent a person from committing an offense, and if a person does
not have a right, he cannot abuse it either.

2. Both in the case of a criminal offense and the abuse of rights, there are public

relations that are subject to protection. In contrast to the abuse of rights, in each

4 Statuuabr ¢ 3(120)2025

case of offense, there is a sphere of specific public relations protected by the law,
which is due to the high degree of formal certainty of the offence. In each specific
case, the object of abuse is specified during its qualification. The general summary
assessment is that the object of the abuse of rights are the public relations that
develop around the individual, society, and the state. In other words, the entire
legal system is subject to protection from abuse.

3. Both the offense and the abuse of rights are evaluated from the objective side.
In both cases, the main measurement unit of the objective side is the action. In a

formal sense, in the case of abuse of rights, we still have an act, but it is
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manifested not by doing what is prohibited by law (violation), but by exercising
the right or, in individual cases, not exercising it. In case of abuse of rights, a
person exercises his right, a specific model of behavior, which does not express
the essence and function of that right.

4. The essence of the abuse of rights is directly related to the person's awareness
of the social harmfulness of his behavior, the implementation of which can harm
other people, the interests of society, distort the goals, function of the right, and
the legal order in general.

5. When qualifying an offence, it is also important to justify that the act
committed by a person corresponds to the characteristics of a specific act
prohibited by law, and there are no circumstances excluding the illegality of the
act (for example, grounds excluding criminal responsibility). In other words, a
person cannot justify his behavior on any basis provided by the law. In the case of
abuse of rights, there is no specific prohibition to exercise this or that right, there
is no description of a specific act, the features of which the act of the abuser
should be matched with, and there are no grounds provided by the law justifying
the abuse.

6. In case of offences, when assessing the guilt, the question is asked as follows:
Did the person realize that his act was illegal or not? It is emphasized that it is
important here that if the person realized the illegality of his act, and therefore he
also realized that he could have chosen a different way of behavior, but he
performed the specific prohibited act, and therefore his behavior is illegal, there is
guilt. Taking into account that in the case of abuse of rights, the illegality of the
act is objectively impossible, it follows that the question of guilt is not subject to
assessment.

If we try to generalize the implementation of the right, the violation of the law,
and the abuse of rights, then we can have the following picture.

If a person's exercise of his right corresponds to the requirements of the law, the
spirit and the letter of the law, its meaning and purpose in social relations, the
rules of social coexistence, then we are dealing with the exercise of a right. If that
behavior contradicts the decrees of the law, and it is directly prohibited by the
sectoral legislation, then we are dealing with a violation of the law. In cases
where a person's exercise of his right does not directly violate the norms of the

law, but is in conflict with the rules of moral and social coexistence, if the
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function and purpose of the right are not preserved in such an act, then we are

dealing with an independent type of legal behavior - abuse of rights.
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ITPOBJIEMBI KBAJIMOMKALIVY 3JIOYIIOTPEBJIEHUA
CYBBEKTBHBIMU ITPABAMMU

AnnHoTanusa

B ropumudeckoil TUTepaType OTMEYaeTCs, YTO COBpeMeHHOe IIPaBO LOCTUIIIO
TaKOTO YPOBHSA Pa3BUTHUA, YTO IOBCEMECTHO MOXHO IOBOPUTH 00 YTBEPXKAEHUU
IIPaBOBOTO TOCYJAapCTBA M BepxXOBeHCTBA IpaBa. K coxajleHWIO, B KOHTEKCTe
00Cyx/1aeMOil TPOGIEMBI 9TO He TaK, IIOCKOJBKY MHCTUTYTHI 3JI0yIOTpebIeHus
CyOBeKTHBHEIM IIDaBOM K €ro 3alpeTa 4YeTKO He OIpeJie/ieHbl He TOJBKO B
IIO3UTHBHOM IIpaBe, HO U BBI3BIBAIOT CepPbe3HbIe PA3HOIIACUA HA JOKTPUHATIBHOM
ypoBHe. B 3ToM acmexTe rOBOpUTP O HWIMYUU €JUHOOODA3SHBIX HAyYHBIX
IIOJXOZOB K METOZOJIOTHH BOIPOCOB KBATHM(PUKALUK HIM O HOPMATHBHOMN
oIlpeieIEHHOCTH, Ha HAll B3IJIAL, mpexaeBpeMeHHO. OLHAKO, C APYTO# CTOPOHEL,
HeJb3s He COTJIACHUTBCA C YIIOMAHYTHIM B IOPUIUYECKOH JIUTepaType IOAX0J0M K
COBpEMEHHBIM TeMIIAM pasBUTHA IIpaBa, IIOCKOJIbKY IPU3HAHME BEPXOBEHCTBA
mpaBa ¥ (GOpPMHUPOBaHHE IIPABOBOTO TOCYJApCTBA JOJDKHBI OBITH OTIIPaBHOM
TOYKOH JleATeTBFHOCTH COBPeMEeHHBIX I[UBIIN30BAaHHBIX IOCYIapCTB U UX BJIAaCTeH

(kak B IIPaBOTBOPYECKOH, TAK M B IIPaBOIPHMEHUTEeNbHOH cdepax). B pamkax
JAHHON paboThl IpPeANPUHITA IIONBITKA OLEHUTH BONPOCH KBaau(UKAIUU
3]10yHOTpe6JIeHI/I}I CY6'I:eKTI/IBHBIM IIPaBOM, KOTOPpBIE€ ABIIAIOTCA 1IpeBBBI‘{.’:H';IHO
aKTyaJbHBIMA B COBPEMEHHOH IOPUIUYECKOH HayKe M B TO JXe BpeMsA Majo
UCCTIeJOBAaHHBIMU C /JOKTPUHAJIBHOM TOYKM 3pEeHMdA, C aKIEeHTOM Ha
MeTO/IOJIOTHIeCKHe IIPOOIeMBEI.

Konrouessie cioBa: 310ynorpebieHre CyOBeKTUBHBIME IIPaBaMH, KBaJH(IKa-
oud 3HOYHOTP€6,TI€HI/I}I CY6'I:eKTI/IBHBIMI/I IIpaBaM¥, HapylLIeHHUe, O6'BEKT, 00BeK-
THBHAsA CTOPOHA, CyOBEKT, CyOBeKTUBHASL CTOPOHA.
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